TOWN OF SOUTHWEST HARBOR
ORDINANCE ESTABLISHING A RETROACTIVE MORATORIUM
ON TOBACCO SPECIALTY STORES

The TOWN OF SOUTHWEST HARBOR, Maine, hereby adopts an Ordinance Establishing a
Retroactive Moratorium on Tobacco Specialty Stores, as follows:

Section 1. Title; Authority.

This Ordinance, duly enacted by the legislative body of the Town of Southwest Harbor,
Maine (the “Town”) and entitled the “Ordinance Establishing a Retroactive Moratorium on
Tobacco Specialty Stores,” is referenced herein as the “Moratorium Ordinance.” This Moratorium
Ordinance is adopted pursuant to the Town’s home rule authority under Article VIII, Part Second,
of the Maine Constitution and 30-A M.R.S. § 3001; 30-A M.R.S. § 4356; and any other enabling
statutes.

Section 2. Necessity.

WHEREAS, there has been a recent expression of interest in pursuing the establishment of “smoke
shops,” “vape shops™ or other tobacco specialty stores within the Town.

WHEREAS, no such establishments are currently located within the Town.

WHEREAS, tobacco products have been demonstrated to pose significant risks to public health,
including increased risks of cancers, heart disease, and lung disease.

WHEREAS, nicotine, the active stimulant contained in tobacco products, is highly addictive.

WHEREAS, so-called “vape” products are becoming increasingly popular among young people
who may not have a history of tobacco use.

WHEREAS, the location of tobacco retailers near schools has been demonstrated to increase the
odds that students will use tobacco products.

WHEREAS, Tobacco Specialty Stores generally contain an increased variety of tobacco products
for display and sale, and primarily market tobacco products.

WHEREAS, the Town’s ordinances, including without limitation the Town of Southwest Harbor
Land Use Ordinance and Shoreland Zoning Ordinance, do not currently regulate the location of
Tobacco Specialty Stores and are insufficient to prevent serious public harm that could result from
the siting, installation, and operation of additional Tobacco Specialty Stores within the Town.

WHEREAS, in particular, the siting, installation, and operation of Tobacco Specialty Stores,
including in close proximity to schools, within the Town raises legitimate and substantial questions
about the impact of such facilities on the Town including questions as to compatibility of such



facilities with existing and permitted land uses in the Town; potential adverse environmental and
public health effects, including cumulative effects, of such facilities.

WHEREAS, as a result of the foregoing issues, the siting, installation, and operation of Tobacco
Specialty Stores within the Town has potentially serious implications for the health, safety, and
welfare of the Town and its residents and visitors.

WHEREAS, the Town needs time to evaluate the need for and to prepare reasonable ordinance
provisions or amendments governing the siting and operation of Tobacco Specialty Stores within
the Town and to secure voter approval for such ordinance provisions or amendments.

WHEREAS, the Town, with assistance from the Planning Board, Code Enforcement Officer, and
other departments, intends to study the Town’s Land Use Ordinance and other Town ordinances to
determine the land use and other regulatory implications of the siting and operation of Tobacco
Specialty Stores within the Town, and to consider what additional or different locations, approvals,
and performance standards, if any, might be appropriate for such facilities.

WHEREAS, it is anticipated that such a study, review, and development of recommended
ordinance and code amendments will take not more than 180 days from the Effective Date of this
Moratorium Ordinance.

WHEREAS, in the judgment of the legislative body of the Town, the foregoing findings constitute
an emergency within the meaning of 30-A M.R.S. § 4356 requiring immediate legislative action.

Section 3. Definitions.
As used in this Moratorium Ordinance, these terms have the following meanings:

A. “Tobacco Specialty Store” means a retail business which principally markets and sells
tobacco or tobacco products. This definition includes but is not limited to businesses
customarily referred to as “smoke shops” or “vape shops.”

B. “Tobacco Product” means any product that is made from or derived from tobacco, or that
contains nicotine, that is intended for human consumption or is likely to be consumed,
whether smoked, heated, chewed, absorbed, dissolved, inhaled or ingested by any other
means, including, but not limited to, a cigarette, a cigar, a hookah, pipe tobacco, chewing
tobacco, snuff or snus. "Tobacco product”" also means an electronic smoking device and
any component or accessory used in the consumption of a tobacco product, such as filters,
rolling papers, pipes and liquids used in electronic smoking devices, whether or not they
contain nicotine. "Tobacco product" does not include drugs, devices or combination
products authorized for sale by the United States Food and Drug Administration, as those
terms are defined in the Federal Food, Drug, and Cosmetic Act.

C. “Electronic smoking device” means a device used to deliver nicotine intended for human
consumption that may be used by a person to simulate smoking through inhalation of vapor
or aerosol from the device, including, without limitation, a device manufactured,



distributed, marketed or sold as an electronic cigarette, electronic cigar, electronic pipe,
electronic hookah or so-called vape pen.

Section 4. Moratorium

The Town does hereby declare a moratorium on: (a) the siting and construction of any Tobacco
Specialty Store, or the expansion of any development which would result in the establishment of
a Tobacco Specialty Store; (b) the acceptance or processing of any application, proposal, or request
pending on or after the Date of Applicability for any Tobacco Specialty Store; and (c) the issuance
of any developmental permit or other form of regulatory approval or any other action or decision
by a board, officer, official, employee, agent, or department of the Town related to any Tobacco
Specialty Store or expansion of any existing development that would result in the establishment
of a Tobacco Specialty Store.

Section 5. Effective Date and Duration.

This Moratorium Ordinance shall become effective immediately upon its adoption by the
legislative body of the Town (the “Effective Date”) and shall remain in full force and effect for a
period of 180 days from the Date of Applicability, unless extended, repealed, or modified in
accordance with applicable law.

This Moratorium Ordinance may be extended for additional 180 day periods by the Board of
Selectmen, pursuant to 30-A M.R.S. § 4356(3) after proper notice and hearing, if the Board finds
that (1) the problems giving rise to the need for this Moratorium Ordinance still exist; and (2)
reasonable progress is being made to address and alleviate the problems giving rise to the need for
the Moratorium Ordinance.

Section 6. Date of Applicability.

Notwithstanding 1 M.R.S. § 302 or any other law to the contrary, and regardless of the Effective
Date, this Moratorium Ordinance shall govern and apply to all proceedings and applications for a
Tobacco Specialty Store that were or are pending before any municipal reviewing authority on or
any time after August 26, 2025 (the “Date of Applicability”) and, to the extent allowed by 30-A
M.R.S. § 3007(6), shall nullify the issuance of any final approval of a Tobacco Specialty Store by
a municipal reviewing authority made on or at any time after the Date of Applicability.

This Moratorium Ordinance is specifically and expressly intended to have retroactive application.

Section 7. Enforcement, Violations and Penalties

This Moratorium Ordinance shall be enforced by the Code Enforcement Officer of the Town of
Southwest Harbor. Any person who violates any provision of this Moratorium Ordinance shall be
subject to civil penalties and other remedies provided in 30-A M.R.S. § 4452.



Section 8. Conflicts; Severability.

Any provisions of the Town’s ordinances that are inconsistent with or conflict with the provisions
of this Moratorium Ordinance are hereby repealed to the extent applicable for the duration of this
moratorium. If any section or provision of this Moratorium Ordinance is declared by a court of
competent jurisdiction to be invalid, such a declaration shall not invalidate any other section or
provision.

I attest this to be a true copy of this ordinance.
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