























Inappropriate, offensive, interruptive, or repetitive comments from the public never have
to be entertained by a municipal board or official.

Public Proceedings: Exceptions to Right to Know. There are two exceptions to the
general rule that all municipal meetings are open to the public. One exception involves

proceedings, which are altogether nonpublic. The other exception involves certain
matters of discussion during public proceedings, which must be discussed outside of
public scrutiny. This is accomplished by entering into executive session.

Non-public Proceedings. Non-public proceedings are proceedings, which the law
requires be performed confidentially. The provision of General Assistance, for example,
must be performed in complete confidentiality so that "no information relating to a
person who is an applicant or recipient may be disclosed to the general public, unless
expressly permitted by that person.” 22 MRSA § 4306. The review of a concealed
weapons permit application is another example of a municipal officer's duty, which must
be accomplished entirely beyond the range of public scrutiny. 25 MRSA § 2006. Because
of the necessarily confidential nature of these procedures, they should be carried out at
non-scheduled, non-public meetings [ This is in contrast to the process for making decisions on
poverty abatement applications under 36 ML.R.5.A. § 841. Although the discussion, decision and
records are confidential, the board must convene [irst at a public meeting and then move to go into

executive session following the procedures outlined below].

Executive Sessions. The other category of legally non-public municipal activity involves
matters of discussion during a public proceeding, which by its nature could cause any
party (other than the members of the municipal board holding the proceeding) injury if
publicly disclosed. In order to avoid such an injury, board members are allowed to go
into an executive session to deliberate on the following matters and no others (see 1
MRSA § 405):

1. Per'sonnel matters concerning individual/group of employees -- but only when public
discussion could damage a person's reputation or, when a person's right to privacy would
be violated.

NOTE: The individual who is the subject of the executive session may request an
open meeting, in which case the meeting must be open.

2. Real estate and economic development negotiations, but only when premature
disclosure would hurt the town's competitive or bargaining position.

3. Discussion of labor contracts and proposals between the town and the labor
negotiators, but negotiations may be held openly provided both parties agree.

4. Meetings between the town and its attorney, but only when premature disclosure of the
topic would place the town at a substantial disadvantage. [Similarly, a recent amendment
allows for the municipal officers (selectmen or councilors) to consult with the code enforcement
officer representing that municipality in a Rule 80 K land use enforcement matter in executive
session where the consultation related to that enforcement matter.]



NOTE: In order to enter into an executive session for this purpose, the municipal
attorney must be present-at least to the degree of a telephone hook-up or conference
call.

5. Discussion of information contained in records made confidential by statute.

There are some important procedural rules to follow in order to enter into an executive
session. First, executive sessions can only be entered after a motion has been made in
public session to go into executive session. The nature of the business to be discussed
must be a part of that motion, although the wording of the motion, obviously, may not
substantially reveal the sensitive information, which the law intends to protect by the
executive session process. [P.L. 2003, ¢.682 requires that the motion also “include a citation of
one or more sources of statutory or other authority that permits an executive session for that
business.” The motion may fail to state all of the authorities, but will not violate the law so long as the
motion accurately cites one or more authorities, and an inaccurate citation does not violate the law so
long as authority for the executive session exists and the error was inadvertent.] The motion must
carry by at least 3/5 of the members present.

In the case of a personnel matter involving an employee or official, that person has the
right to an open meeting, if requested.

No other matters except the specific subject cited in the motion to enter executive session
may be discussed, and an executive session is for the purpose of discussion only. No
decision can be reached by the board, no motion can be made, and no final action can be
decided or taken in executive session.

Finally, the purpose of the Right to Know law cannot be defeated through the misuse of
executive session. Action taken or resulting from an executive session in violation of the
Right to Know law is illegal, and upon complaint would be found by a court to be void
and unenforceable.

As will be described below in the section on Public Records, minutes taken or any form
of written or electronically recorded record or note is generally not confidential by law
and would be subject to public inspection. It is therefore recommended that no physical
record of executive sessions be taken. '

Public Records

The Right to Know law is intended to allow full public access to both public proceedings
and public records. Simply stated, municipal officials are to allow for the open inspection
and/or reproduction of public records, as defined, at the request of virtually anyone.

Public records are defined in 1 MRSA §402 as:

...any written, printed or graphic matter or any mechanical or electronic
data compilation for which information can be obtained, directly or after
translation into a form susceptible of visual or aural comprehension, that



is in the possession or custody of an agency or public official of this State
or any of its political subdivisions...

In short, almost any document is a public record, including any drafts, memos, notes,
files, correspondence, photographs, videos, recordings or computer data. [E-mail regarding
the transaction of public or governmental business also is a public record unless it is confidential by
statute or protected by privilege.] It does not matter whether that material is in rough draft or
final form, or whether that material has been prepared by a municipal official or received
from another source. Likewise, the importance or insignificance of the information is
irrelevant.

There are exceptions to the general rule that all records made or held by the town are
public records. '

Public Records: Exceptions to Right to Know. As is the case with public proceedings,
the exceptions to the public nature of municipal records are few and well defined:

e Records that have been designated confidential by statute, such as information
regarding assistance or concealed weapon permit applications which could
possibly reveal the identity of the applicants, and all records related to anyone's
application for municipal employment, such as resumes, reference letters, or
medical records (see 30-A MRSA § 2702)[As a result of P.1L. 1989, C. 402 §3 provides
that unless expressly provided in confidence, resumes, and letters and notes of reference
pertaining to an applicant become public record when that applicant is hired:]

e Material prepared and used "specifically and exclusively" for labor negotiations
between the town and its organized employees and their collective bargaining
representative; and

e Records that would be within the scope of "privilege against discovery" or use of
evidence in civil or criminal trials. An example of this exception is a report
prepared by an expert during the course of a lawsuit, but whose testimony the
town does not intend to use at trial. Frequently, municipal officials will need to
ask a lawyer about these records since they pertain to legal proceedings.

Method of Access to Public Records. As is the case with public proceedings, the right
to see public records does not mean a person has the right to disrupt the town's business
day, nor does it mean that the town is financially obligated to provide unlimited copies of
volumes of material to anyone who asks. There are a number of rules, which govern the
process for requests for public records.

e The request for record inspection or reproduction, and making available the
record for those purposes, need only occur during the municipality's normal
business hours.



e The inspection, reproduction and/or translation of public records may be
scheduled for a time convenient to the official in charge of the public record so as
not to delay or inconvenience that official's regular activities.

e If the town official decides not to release the record because it is not a public
record, that denial and the reasons for it must be made in writing (thereby
becoming a public record itself) within 5 working days. This 5-day time period
allows officials enough time to consult with each other or the municipal attorney
to determine if the record should be released in those cases where there might be
some question. After all, with regard to the release of records, a municipality has
no real opportunity to "err on the side of caution." An error either way — by
releasing a protected record or by refusing to release a legitimate public record--
could result in injury, potential liability and litigation [Please note that MMA Legal
Services” general advice, on a close question of whether a document is confidential, is to err
in favor of protecting a person’s privacy.]. This 5-day period should only be used
when there is a legitimate question about the nature of the document; it should not
be used to aggravate people.

e The direct costs of reproducing any and all public records at special request

should be paid by the person requesting the material. When a request is made for

a copy of a public record, and the town has the capacity to provide such a copy,
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e In addition to paying the costs of reproduction, the person making the request is
responsible for providing the method of reproduction if no suitable method is
reasonably available at the municipal office where the record is kept. For
example, if a town office does not have a photocopier or the photocopier is
broken, it is the responsibility of the person seeking the reproduction to either
provide a photocopier or copy the material by hand. If photocopying can be easily
accomplished outside the municipal office, the official could schedule a trip, at his
or her convenience, to accompany the person seeking the record copy in order to
supervise the reproduction. Under no circumstance should public records be
entrusted solely to non-officials.

When a person wants a copy of a tape-recording, that person must supply the blank tape.
If the town does not have a tape recorder readily available, the person must supply the
tape recorder as well.



A willful withholding of a public record in violation of the Right to Know law can expose
the town to a liability for a civil violation, which carries a fine of up to $500.

Conclusion

The straightforward simplicity of Maine's Right to Know law belies its subtlety.
Generally, the Right to Know law allows the general public full access to both the
meetings held by municipal boards and committees and the records held by municipal
officials. Not all municipal meetings, however, are public meetings. Not all matters for
discussion at a public meeting should be discussed in the open, especially where the town
would be put at a substantial disadvantage or individuals' reputations could be damaged.

Finally, there are a good many documents in the town's files which are confidential and
should not be released to the general public. Maine's Right to Know law strikes a three-
way balance between the general public's undisputed right to observe and review the
conduct of public business, personal rights of privacy, and the municipal right to
negotiate transactions of a contractual or legal nature in something of a competitive
manner.



Right-to-Know: Common Myths

(from Maine Fownsman, May 2007)
By Richard P. Flewelling, Esq., Assistant Director, MMA Legal Services

EDITOR’S NOTE: The following article was
originally prepared for a Maine State Bar
Association program in September 2006. It
is reprinted here with the MSBA’s
permission.

There are a lot of myths or at least misconceptions out there among
municipal officials, the public and the press about what, exactly, Maine’s
Freedom of Access Act (FOAA) or “Right to Know” law requires. Here’s
a baker’s dozen of them, in no particular order:

1. A meeting is not a “public proceeding’ unless decisions are going to
be made.

Wrong: Section 402(2) defines “public proceedings” as “the transactions
of any functions affecting any or all citizens of the State” by any of the
bodies enumerated therein, including “[a]ny board, commission, agency or
authority of any... municipality.” Section 401 states that the FOAA is to
be “liberally construed and applied to promote its underlying purposes and
policies.” One of those policies is that “deliberations [of public bodies] be
conducted openly.” It is thus clear that the phrase “transactions of any
functions” contemplates more than just voting or decision-making; it also
includes discussions and deliberations, so meetings (commonly called
“workshops”) where only informal discussion is planned or anticipated are
nonetheless public proceedings.

2. Any meeting of 3 of more public officials is a “public proceeding.”

Wrong again. The FOAA’s definition of “public proceedings” applies only
to meetings of public bodies, such as boards or committees. While this
includes special and advisory panels as well as standing committees (e.g.,
Lewiston Daily Sun v. City of Auburn, 544 A.2d 335 ( Me. 1988)), a
meeting of officials who are not members of the same board or body is not
a public proceeding.

3. Notice of “public proceedings” must be published and include an
agenda.

Not true. Section 406 requires that public notice be given “in a manner
reasonably calculated to notify the general public in the jurisdiction.”
What is “reasonable” will of course depend on the circumstances,



including the size and character of the jurisdiction and, especially, what
the public there has become accustomed to. For example, it is customary
(and probably sufficient) in most of Maine’s small towns simply to post
notice at the town office or at the post office or general store. Some other
method or methods, possible including publication, may be the only
reasonable way of giving notice in larger communities, however. It all
depends on whether it’s Portland or Portage, Bangor or Bancroft, Caribou
or Caratunk. In any case, the FOAA does not require notice to include an
agenda (although it’s not a bad idea). Op. Me. Att’y. Gen. (Oct. 6, 1981).

4. No notice is required in order to hold an executive session.

False. Section 405(3) states that “executive session may be called only be
a public, recorded vote of 3/5 of the [board’s] members, present and
voting.” Thus, an executive session may be held only after a board has
convened in public in a publicly noticed meeting and voted publicly to
close the doors. In addition, the motion to go into executive session must
“indicate the precise nature of the business of the executive session and
include a citation of one or more sources of statutory or other authority
that permits an executive session for that business.”

5. A “public proceeding” means everybody can participate.

No it doesn’t. According to §§ 403 and 404, it means that the meeting is
open to the public and that any person may attend and record or broadcast
the proceedings (provided this does not interfere with the orderly conduct
of proceedings), but in no way does this mandate a public hearing or that
the public be allowed to speak.

6. Minutes or a record must be made of all “public proceedings.”

Nope, sorry. Although minutes or some sort of record probably should be
made of all board meetings, the FOAA doesn’t require it. Section 403 does
require, however, that where minutes or a record is required by law, “it]
shall be made promptly and shall be open to public inspection.” Also,
according to § 407 there must be a written record, with findings and
reasons, of every decision involving the conditional approval or denial of
any license or permit or the dismissal or refusal to renew the contract of
any official, employee or appointee.

7. Records are not “public records” until they have been approved or
finalized.

Understandable perhaps, but wrong. Section 402(3) defines “public
records” as “any written, printed or graphic matter or mechanical or
electronic data... that is in the possession or custody of an agency or



public official... and has been received or prepared for use in connection
with the transaction of public or governmental business or contains
information relating [thereto].” Nothing in this definition supports any
distinction between “official” and “unofficial” records or between
preliminary and final records. If a record would qualify as a public record
in its final form, the draft version is also a public record.

8. Requests for “public records” have to be in writing.

No they don’t. Section 409(1) states that denials of requests for public
records “shall be... in writing, stating the reason for the denial,” but § 408,
which entitles the public to inspect and copy public records, imposes no
such requireméent on requests for public records.

9. “Public records” must be made available within 5 working days.

Not so fast. This is a misreading of § 409(1), which applies to denials of
requests for public records and which states that a written denial must be
made “within 5 working days of the request.” The applicable law is §
408(1), which states that “every person has the right to inspect and copy
any public record... within a reasonable period of time after making a
request.” Again, what is “reasonable” will depend on the circumstances,
including the scope and volume of the request and the other
responsibilities of the record’s custodian. Section 408(2) expressly
acknowledges that inspection and copying “may be scheduled to occur at
such time as will not delay or inconvenience the regular activities of the
agency or official having custody of the public record sought.”

10. “Public records” must be made available in the form or format
requested.

Only if the record already exists in that form or format. Otherwise, nothing
in the FOAA obligates officials to compile or supply information in the
form requested or to reformat data for the convenience of the requester. If
mechanical or electronic data is incomprehensible without translation,
however, it must, by implication, be translated into a comprehensible form
(see § 402(3), the definition of “public records™). Also, if the information
requested is public, its availability must be disclosed even if it is not in the
form requested. Bangor Publishing Co. v. City of Bangor, 544 A.2d 733,
736 ( Me. 1988).

11. “Public records” must be copied and mailed upon request.
A common assumption, but wrong. Section 408(1) states that “every

person has the right to inspect and copy any public record during the
regular business hours of the agency or official having custody of the



public record (emphasis added).” And as noted above, § 408(2) states that
inspection and copying “may be scheduled to occur at such time as will
not inconvenience the regular activities of the agency or official having
custody of the public record sought (emphasis added).” The clear
implication here is that the only obligation of the agency or official having
custody of public records is to make them available for inspection and
copying at the location where they are regularly kept. Copying and
mailing a public record is a courtesy, for the convenience of the requester,
the custodian or both, but it is not required.

12. If there is no record, officials must téll what they know.

Nonsense. This is why calling it the “Right to Know” law is somewhat
misleading. Nothing in the FOAA requires officials to disclose what they
know about public or governmental business. “Public proceedings” and
“public records,” as defined in § 402(2) and (3), respectively, are what the
law provides public access to, nothing more, nothing less (which is why
“Open Meeting and Open Records” law would be more accurate). The
FOAA does not force officials to answer questions or provide information
other than what may already exist in record form.

13. Email is not subject to the Freedom of Access Act.

In fact, the FOAA may be applicable to email in several ways. First, email that qualifies
as a “public record” within the meaning of § 402(3) is of course subject to public
inspection and copying. Second, depending on its contents email may also be subject to
the records retention requirements of the State’s Rules for Disposition of local
Government Records. Third, email dialogue between or among board members, at least
about substantive board business, may well constitute discussions or deliberations that
may only be conducted in a publicly noticed board meeting that is open to the public (see
§ 402(2), the definition of “public proceedings”). Using email for procedural notices or
one-way transmission of materials seems both appropriate and innocuous, but email
conversations between board members about board business may run afoul of the
obligation to conduct such business openly and in public.



(from Maine Townsman, "Legal Notes," October 1999)

E-MAIL & RIGHT TO KNOW

Question: Since most of our board now has access to e-mail, we often use it instead of the
telephone to communicate with each other about upcoming business. Is there anything we
should be concerned about?

Answer: Yes! Whether the communication is by e-mail, by telephone or is face-to-face,
Maine’s "Right to Know" law (1 M.R.S.A. § 401 et seq.) prohibits the conduct of board
business except at a public board meeting of which public notice has been given. If the
communication is simply a notice to members (of a special meeting, for example), it
would not violate the law. But if the communication turns into a dialogue about
substantive matters, it likely would violate the law, whether the conversation is by e-mail
or otherwise. If the communication is substantive but there is no dialogue (for instance, a
report by one of the members), it may not be contrary to the open meetings requirement,
but it should be shared publicly at the meeting, unless it is otherwise confidential and
may be discussed in executive session. In short, any dialogue or deliberations by or
between board members outside the context of a lawful board meeting are apt to run
afoul of the board’s obligation to conduct its business openly and in public.

E-mail is also arguably a public record under the law and may therefore be subject to the
right of the public to inspect and copy it, unless the contents can be kept confidential by
law. In some cases, depending on the subject matter, e-mail may also be governed by the
State Archives Advisory Board’s Rules for Disposition of Local Government Records,
including requirements for retention of records for certain specified periods. (By R.P.F.)



TOWN OF SOUTHWEST HARBOR ORGANIZATION CHART

«---- Pemetic School Board (K- 12 ) (5 members)
Volunteer Committees VOTERS
Board of Assessment Review MDI Regional High School Board (5 members)
\ Board of Appeals _
’ MDI Regional High School Trustees (3 members)
Beautification Fund —Pp c : -
Butterfly Garden onservation Commission
Tree Fund Comprehensive Plan Comm. ——3» Board of Selectmen (5) - - - Reviews and makes recommendations on Elementary School Budget
Veteran’s Park ;
Rhodes Park Hotise Deer Herd Committee A '\
Harbor Committee™* \‘\
N
IT Committee
Planning Board**
Shellfish Committee Eastern Maine Recycling
Vamaot Commities . T ASiessor Contracted Services
a/’ ’
Town Manager £
Harbor Fire . Police
Town Clerk Administration Public Works Code Enforcement Officer Master Dept. Department
Asst. Town Clerk Bookkeeper Director of Public Works Fire Chief L Chief of Police
Town Manager Sec./Planning T
Dept. Clerk/Dept. Tax Collect.
Coll./Board & Committee Support Water Department (2)
Sewer Department (2) Assistants (2) F/T Dispatchers (4)
PT Planner (vacant) Highway Department (2) Volunteers (22) P/T Dispatchers (4)
P/T Summer Employee F/T Officers (3)
Reserve Officers (4)
Summer Traffic (1)

Local Organizations That Receive Some Funding From the Town of Southwest Harbor *advises and assists Harbormaster with harbor operations

*¥receives administrative assistance and expertise from Code Enforcement Officer

Southwest Harbor Public Library Island Connections

Harbor House Community Service Center Hospice of Hancock County

Downeast Transportation Hancock Homecare

Downeast Health Washington/Hancock Community Agency

Downeast Horizons Eastern Agency on Agency Southwest Harbor/Tremont Chamber of Commerce




